Despite the widespread debate over the course of performance doctrine, there are no quantitative empirical studies aimed at directly exposing the parties' true intention about the doctrine. This Article aims to fill this research void by empirically analyzing actual anti-course of performance clauses in commercial contracts. By examining 1,550 commercial contracts that have been disclosed to the Securities and

INTRODUCTION
The course of performance doctrine-under which a contract can be modified by the post-contractual conduct of the parties 1 -is a basic building block of U.S. contract law. 2 The desirability of the doctrine, however, has been a source of intense theoretical debate and controversy among legal scholars. 3 The central theoretical argument that proponents of the doctrine present is that its application reflects the actual intention of the parties. 4 Interestingly enough, the major theoretical argument presented by opponents of the doctrine is quite the opposite: the doctrine stands contrary to the intention of the parties. 5 While the theoretical debate over the course of performance doctrine is profound, extensive, and ongoing, there are no systematic empirical studies aimed at directly exposing the parties' true intention about the doctrine. Specifically, there are no studies concentrating on the frequency with which anti-course of performance clauses, which aim to prevent the application of the doctrine, are included by the parties in real-world contracts. The study contained in this Article aims to fill this research void.
Focusing on the preferences of sophisticated parties to commercial contracts, this Article analyzes 1,550 commercial contracts disclosed to the Securities and Exchange Commission (SEC). The results of the study reveal that the majority of contracts (80.06%) include an anticourse of performance clause, known as a "no-oral-modification clause" (NOM clause) . 6 This clause stipulates that all modifications of the contract be made only in writing. The results also indicate that NOM clauses are not mere boilerplates that are inadvertently added to the contracts. Particularly, the study found a significant statistical association between the existence of a NOM clause and the existence of other related clauses-such as anti-waiver, anti-assignment, and notices clauses-which require the post-contractual actions of the parties to be made only in writing. 7 This Article is structured as follows: Parts I and II will provide context by briefly reviewing the course of performance doctrine and the context underlining the theoretical debate over the desirability of the doctrine. Part III will present the empirical test of this study. It will review the data and discuss the methodology used for empirically testing the frequency with which a NOM clause is included in commercial contracts between sophisticated parties. It will also examine the statistical association between the NOM clause and related clauses. Part IV will discuss the normative implications of the empirical results.
I. THE COURSE OF PERFORMANCE DOCTRINE-AN OVERVIEW
A course of performance is legally defined as the sequence of conduct between the parties to the contract. 8 It normally exists when two conditions are met: "(1) the agreement of the parties with respect to the transaction involves repeated occasions for performance by a party; and (2) the other party, with knowledge of the nature of the performance and opportunity for objection to it, accepts the performance or acquiesces in it without objection." 9 According to the general rules of contract law, the course of performance doctrine has one major implication, which is the focus of this paper: a written contract may be modified by course of performance. 10 9. U.C.C. § 1-303(a). The common law adopted similar conditions as the ones used in the U.C.C. See FARNSWORTH, supra note 8, at 330; ERIC A. POSNER, CONTRACT LAW AND THE-ORY 140 (2011); see also RESTATEMENT (SECOND) OF CONTRACTS § 202(4) (AM. LAW. INST. 1981) .
10. U.C.C. § 1-303(f) ("[A] course of performance is relevant to show a . . . modification of any term inconsistent with the course of performance."); Kaplan v. Old Mut. PLC, 526 F. App'x 70, 72 (2d Cir. 2013) (quoting Dallas Aerospace, Inc., v. CIS Air Corp., 352 F.3d 775, 783 (2d Cir. agree that the gardener will mow the client's lawn every Saturday during the summer, but during the month of July the gardener actually mowed the lawn every Sunday without the client objecting, then course of performance may have modified the contract, thus requiring Sunday mowing. 11 A modification of a contract by course of performance normally incorporates several noteworthy implications: First, the modification may terminate certain rights afforded under the original agreement (e.g., the client's right to have the lawn mowed on Saturday). 12 Second, the modification can add new duties, by either expanding existing duties or imposing new duties on the parties (e.g., the client's new duty to accept Sunday mowing). 13 [C] ourse of performance evidence is admissible to interpret the expressions of the parties."); PERILLO, supra note 8, at 153 ("A course of performance may also be relevant on the issue of meaning.").
11. HILLMAN, supra note 10, at 254; Similarly, if a buyer is contractually entitled to receive seven shipments of goods at a specific location, but has accepted three times, and without objection, delivery at a different location, then course of performance may modify the contract. Daphna Lewinsohn-Zamir, More is Not Always Better than Less-An Exploration in Property Law, 92 MINN. L. REV. 634, 710-11 (2008) .
12. Int'l Bus. Lists v. AT&T, 147 F.3d 636, 641 (7th Cir. 1998 ) ("A modification of a contract is a change in one or more respects which introduces new elements into the details of the contract and cancels others."); PERILLO, supra note 8, at 153 ("A course of performance may . . . subtract" a term from the agreement).
13. MURRAY, supra note 10, at 479 ("[C]ourse of performance may provide new terms . . . ."); PERILLO, supra note 8, at 153 ("A course of performance may add a term to the agreement . . . .").
legally binding, as was the original contract. 14 Fourth, the modification of the agreement cannot be withdrawn unilaterally by one of the parties, rather only by mutual agreement between the parties (e.g., the gardener and her client). 15 A course of performance, which may constitute contract modification, should be distinguished from two related principles of contract law: course of dealing and trade of usage. While course of performance occurs after the contract was made, 16 course of dealing concerns the conduct of the parties prior to contract formation. 17 In addition, while course of performance focuses on the particular relationship between the parties, usage of trade is a general practice that can be regularly observed in a particular commercial industry. 17. U.C.C. § 1-303(b) ("A 'course of dealing' is a sequence of conduct concerning previous transactions between the parties . . . ."); RESTATEMENT (SECOND) OF CONTRACTS § 223(1) (AM. LAW. INST. 1981 ) ("A course of dealing is a sequence of previous conduct between the parties . . . ."); FARNSWORTH, supra note 8, at 329 (stating that course of performance "should not be confused with a 'course of dealing,' which consists of conduct prior to the agreement in question."); HILLMAN, supra note 10, at 254 ("The main difference between a course of dealing and course of performance lies in when the conduct takes place. If the conduct occurred as part of a particular contract it is called a course of performance. If the conduct occurred prior to the contract at issue it is called a course of dealing."); PERILLO, supra note 8, at 150 ("A course of dealing relates to the conduct prior to the agreement.") (emphasis omitted); see also JAMES WHITE & ROBERT S. SUMMERS, UNIFORM COMMERCIAL CODE 140 (6th ed. 2010).
18. U.C.C. § 1-303(c) ("A 'usage of trade' is any practice or method of dealing having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to the transaction in question."); RESTATEMENT (SECOND) OF CONTRACTS § 222 ("A usage of trade is a usage having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to a particular agreement."); cf. REV. 393, 414 (2012) ("[T] he usage reflected in the course of performance of the particular contract takes priority over prior use between the parties in previous contracts or the language use prevalent in the trade in general.") (emphasis added). In addition, while a course of performance can be normally proved by the testimony of the parties, trade usage is usually proved by expert testimony. See PERILLO, supra note 8, at 151.
II. THE THEORETICAL DEBATE OVER COURSE OF PERFORMANCE
Proponents of the course of performance doctrine base their support for the doctrine mainly on an intention-of-the-parties rationale. They particularly argue, on a theoretical level, that the parties' course of performance during the contractual relationship is the strongest indication of the parties' true intentions as to the scope of their mutual obligations. 19 This argument rests on an assumption that the parties' intentions are dynamic rather than static. 20 When making the written contract, the parties intended to be governed by said formal contract. 21 However, as their contractual relationship evolves, the parties' mutual subjective intention evolves to modify their obligations to meet changing circumstances. 22 This new intention is inferred from the parties' repeated course of conduct. 23 Neoformalism, 71 According to proponents of the doctrine, the course of performance doctrine is the best indication of the parties' intention. This is supported by three major benefits that the doctrine hypothetically provides to the parties.
First, the course of performance doctrine facilitates the flexibility of the parties during the contractual relationship. 25 More specifically, this argument is based on an assumption that contractual relationships often informally adjust to changing circumstances. 26 For example, if a buyer is suddenly short of warehouse space during a contractual delivery period, the seller may delay the delivery in accordance with the buyer's interest and in contrast with the written contract. 27 Given the existence of dynamic, informal adjustments during the contract, there is often a disparity between these adjustments and the written contract. 28 When such disparities exist, the course of performance doctrine "facilitates flexible and informal adjustments of contractual 28. Zamir, supra note 26, at 1765 ("Empirical research indicates that there is a wide gap between the parties' set of 'legal' rights and obligations and their actual behavior during the performance of the contract.").
obligations." 29 It particularly does so by informally modifying the contract according to the parties' course of performance, thereby eliminating the transaction costs needed to formally rewrite the contract in accordance with such performance. 30 Second, the course of performance doctrine protects the reasonable reliance of a relying party. More concretely, when one contractual party repeatedly allows a practice to go without objection, she may create an expectation on the part of the other party that this practice has become part of the contractual relationship. 31 In order to protect the reliance interest of the relying party, the doctrine allows that party's course of conduct to modify the written contract. 32 Third, the doctrine allows the parties to correct incompleteness errors that they have made during the formation of the contract. 33 These errors typically occur when the parties, while drafting the contract, unintentionally overlook a low-probability scenario which may have significant ramifications for the parties. 34 However, during the contractual relationship, the parties' repeated experience with a lowprobability scenario may generate a course of performance between the parties regarding this scenario. 35 In such a case, the course of performance doctrine, by modifying the contract, provides the parties 29. Lewinsohn-Zamir, supra note 11, at 711; see also Ben-Shahar, supra note 10, at 784 n.19 ("Most commentators seem to believe that doctrines like . . . course of performance increase the flexibility of the relationships."); Allen R. Kamp, Between-the-Wars Social Thought: Karl Llewellyn, Legal Realism, and the Uniform Commercial Code in Context, 59 ALB. L. REV. 325, 336 (1995) (" 'Course of performance' was to be given legal effect to allow for binding adjustments to be made . . . .").
30. Ben-Shahar, supra note 10, at 788 (The course of performance doctrine "saves the parties the transaction cost of formally redrafting the bargain."); Lewinsohn-Zamir, supra note 11, at 711 (stating that the course of performance doctrine creates "saving on the transaction costs to the parties of negotiating contract modifications.").
31. Ben-Shahar, supra note 10, at 789 ("[W]hen a party allows a conflicting practice to go unchallenged even though she has the right to enforce the explicit provisions of the contract, she creates an expectation on the part of the other party that she will not enforce the explicit provisions prospectively.") (emphasis omitted).
32. Ben-Shahar, supra note 10, at 789 ("In order to protect the reliance interest of a party who incurs opportunity costs while reasonably expecting an ongoing practice to persist, the law allows the ongoing practice to override the explicit provisions.").
33. Charles J. 35. Goetz & Scott, supra note 33, at 279 ("But repeated experience with low-probability events tends to reveal patterns of behavior between the parties.").
with specific terms for handling low-probability scenarios, thereby fixing incompleteness errors. 36 Opponents of the course of performance doctrine argue, on a theoretical level, that the application of the doctrine stands contrary to the parties' intentions. 37 This argument rests on an assumption that the parties have two different types of intentions. The first type relates to the question of how typical, non-litigated issues should be handled by the parties during their contractual relationship. 38 Consider, for example, a contract for the sale of feed between a buyer and a seller. The agreement may include an official weight provision demanding the seller to provide the buyer with a federally-supervised weight certificate. 39 However, small buyers and sellers of feed may often intend that throughout their contractual relationship they will accept the seller's unsupervised in-house weights, given the high cost of official weights. 40 The second type of intention relates to the question of how atypical, litigated cases should be formally treated by courts. 41 For example, the small feed merchandisers may often desire that the official weight provisions in their contracts will be strictly applied by courts in a litigated dispute. 42 36. Goetz & Scott, supra note 33, at 279 ("By increasing the supply of party-specific terms, the state thus promotes reductions in incompleteness risks."). Relatedly, it is theoretically argued that the course of performance doctrine can fix "administrative errors" (e.g. typos) by modifying the written contract in accordance with the parties' course of performance, which reflects their accurate intention. Id. at 268, 279. 40. Id. at 1799 (" [W] hile smaller feed merchandisers who transact primarily on a local or regional basis often include official weight provisions in their contracts, they routinely accept one another's unsupervised in-house weights.").
Id. at 1796 ("[T]
he terms of transactors' written contracts, . . . contain the norms that transactors would want a third-party neutral to apply in a situation where they were unable to cooperatively resolve a dispute and viewed their relationship as being at an end-game stage."); Schwartz & Scott, supra note 37, at 593-94 ("When business parties incur costs to cast obligations in written form, they do so partly to permit a party to stand on its rights under the written contract when standing on its rights matters . . . . Courts . . . see the unusual case that the contract was written to govern.").
Merchant Law in a Merchant
Court, supra note 39, at 1799 (stating that contracts of small feed merchandisers often include an "explicit contractual provision embodying the desired [endgame norm applied by courts]-a provision requiring official weights."). [Vol. 68:1 Given these two different types of intentions by the parties, opponents of the course of performance doctrine believe that the parties' course of conduct during the contractual relationship evidences only their first type of intention, namely how non-litigated issues should be handled by the parties themselves during their relationship. 43 In contrast, the content of the formal written contract evidences the parties' second type of intention, namely how a litigated case should be formally handled by courts. 44 Accordingly, a court is likely to make an error when it relies on the parties' course of performance to conclude how the parties intended their disputed case to be resolved by a court. 45 According to opponents of the doctrine, the theoretical argument that the course of performance doctrine stands in contrast with the intention of the parties is supported by three major supposed disadvantages.
First, the doctrine discourages contractual flexibility by the parties during their relationship, 46 as opposed to the prediction made by proponents of the doctrine. 47 More specifically, proponents predict that a contract party would often wish to behave flexibly towards the other party during the life of the contract in order to preserve their contractual relationship. 48 However, if a party to a contract anticipates that courts will use its flexibility, as reflected in its course of performance, to impose legal duties on it in future disputes between the parties, it 43. Schwartz & Scott, supra note 37, at 593-94 ("The parties' amicable behavior after the contract likely evidences only their view regarding how the average case should be treated . . . . Their actions under the contract will evidence their intentions for typical cases.").
44. Schwartz & Scott, supra note 37, at 593-94 ("When business parties incur costs to cast obligations in written form, they do so partly to permit a party to stand on its rights under the written contract when standing on its rights matters . . . . Courts . . . see the unusual case that the contract was written to govern.").
45. Schwartz & Scott, supra note 37, at 594 ("[A] court is likely to make a category mistake when it relies on parties' behavior in nonlitigated cases to infer how parties want a litigated case to be treated.").
46. Merchant Law in a Merchant Court, supra note 39, at 1808 (stating that under the course of performance doctrine, the parties are "less likely to flexibly adjust their contractual obligations."); Merchant Law in a Modern Economy, supra note 25, at 257 (arguing that the course of performance doctrine was "designed to encourage work-a-day contractual flexibility; yet [it is] likely to have precisely the opposite effect."); Jack W. will be less likely to behave flexibly toward the other party in the first place. 49 The course of performance doctrine might therefore inefficiently deter contractual parties from being flexible, 50 creating what some legal scholars label as a "rigidity effect." 51 As Professor Hillman illustrates, under the doctrine, when a lawn owner lets her gardener mow her lawn on a few successive Sundays, although the written contract calls for mowing on Saturdays, the owner may lose the contractual right to insist that the gardener mow the lawn on Saturdays. 52 As a result, the owner might "rigidly insist" that the gardener mow her lawn only on Saturdays, in order to avoid losing her contractual right. 53 Such rigidity might arguably be inefficient, since sometimes Sunday mowing may generate economic benefit to the gardener while imposing no cost on the owner. 54 Second, the doctrine may make it "more difficult 54. Private Commercial Law in the Cotton Industry, supra note 27, at 1743 ("There are often stages in a contracting relationship at which adjustments that create tremendous benefits to one party while imposing minimal costs on the other can, in fact, be made; yet transactors would be far less willing to make these adjustments if there was even a small risk that they might be required to do so in the future, a risk that is very real in the public legal system due to the Code's . . . course of performance provisions."). Moreover, it is theoretically argued that the course of performance doctrine may encourage post-contractual opportunism. A party who failed to get a specific right in the contract might insist that although the contract does include the right, it was added to the contract by course of performance. will set a stable benchmark for future renegotiation. 56 However, if contract parties predict that courts will apply their course of performance to modify the written contract, they may find it difficult to draft a "stable framework for renegotiation." 57 As repeated and informal adjustments to the contract are often made by the parties, the doctrine may imply that the written contract will be constantly modified, making the written contractual framework unstable. 58 Third, the application of the doctrine by courts suffers from several limitations which may eventually harm the parties. First, the parties' sequence of conduct, alleged by one of the parties in court, may be derived from a relatively small amount of factual events. 59 As a result, courts would have difficulty distinguishing true patterns of behavior from false ones. 60 Relatedly, the court's analysis of the factual evidence relating to an alleged course of performance might be inaccurate, 61 given that judicial resources are limited. 62 In addition, courts have difficulty determining what degree of repetition of the behavioral interactions between the parties is necessary. 63 While a common definition of course of performance requires "repeated occasions" for performance by either party, 64 it is often unclear how many occasions 56. Merchant Law in a Merchant Court, supra note 39, at 1811. 57. Merchant Law in a Merchant Court, supra note 39, at 1811 ("[I]f transactors anticipate that courts will permit course of performance to alter the meaning of their written contract, it may be difficult for them to draft provisions that will set a desirable and stable framework for renegotiation.").
Court, supra note 39, at 1811-12 ("As their contracting relationship develops and repeated adjustments are made, the fact that in the event that renegotiation fails, courts will look to course of performance in . . . deciding whether a . . . modification of [the contract] terms has been made means that each transactor's threat point in the renegotiation, the point which defines the position that she will be in if renegotiation is unsuccessful, will constantly change, making nearly any framework for renegotiation established at the time of contracting inherently unstable.").
59. Goetz & Scott, supra note 33, at 276 ("[T]he alleged patterns in the behavior of particular parties may be derived from a quite limited number of occurrences."); Jennejohn, supra note 49, at 207 (The problem with relying on parties' course of performance is that "courts have insufficient information from which to glean patterns in the disputants' behavior.").
60. Goetz & Scott, supra note 33, at 276 ("The number of observations may be so small that an observer would have difficulty distinguishing valid inferences from spurious ones.").
61. Jennejohn, supra note 49, at 207; Johnston, supra note 54, at 1803 ("Even if the parties intended for such concessions to in fact modify their future obligations, there is much too high a probability that courts will err in determining what the parties have actually done or said in their prior dealings."). are needed in order to constitute the repetition necessary to establish a course of performance. 65 Given the profound theoretical debate over whether the course of performance doctrine reflects the intentions of the parties, an important question that arises is what the actual intention of the parties is. The purpose of the next Part of this article is to address this question empirically.
III. THE EMPIRICAL TEST
There is a rich theoretical debate over the whether the course of performance doctrine reflects the intentions of the parties. 66 However, the existing debate lacks a quantitative, empirical analysis concentrating on the parties' intentions. Focusing on the intentions of sophisticated parties to commercial contracts, this chapter tests the frequency with which anti-course of performance clauses, known as no-oralmodification (NOM) clauses, are included in real-world commercial contracts.
A. No-Oral-Modification Clause-A Brief Overview
A NOM clause is a contractual provision requiring modifications of the written contract to be made only in writing. 67 A typical NOM clause states, inter alia: "The contract may be modified . . . only in a writing . . . ." 68 As implied by the text of a typical NOM clause, the clause bars the modification of the contract not only orally but also by course of performance. 69 This is mainly because course of perform-ance is a sequence of conduct, 70 which by its very nature does not constitute a "writing." In essence, a NOM clause is, among other things, an anti-course of performance clause.
Importantly, the inclusion of a NOM clause in a contract reflects an effort by the parties to prevent the application of the course of performance doctrine. However, the enforceability of NOM clauses under U.S. law is unclear. 71 While some courts are reluctant to enforce NOM clauses, 72 other courts tend to uphold such clauses. 73 The latter courts particularly bar the modification of the contract through course of performance, where the contract includes a NOM clause. 74 Corp. v. Benson, 464 A.2d 402, 407 (Pa. Super. Ct. 1983 ) ("Our law generally upholds the validity and sanctity of no-oral modification clauses.").
74. See, e.g., Oki Distrib., 850 F. Supp. at 641 ("[W] here, as here, a contractual clause prohibits any modification which is not embodied in a signed writing, the parties are barred under Iowa law from modifying the contract . . . through . . . course of conduct."); Yackobovitz v. Se. Pa. Transp. Auth., 590 A.2d 40, 48 (Pa. Commw. Ct. 1991 ) ("Because of the 'no modification unless in writing' clause, the City's conduct of assuming roadbed maintenance could not operate to permanently change the contract . . . ."); see also U.C.C. § 2-209(2) ("A signed agreement which the chances that a NOM clause will be enforced by some courts, parties willing to avoid the application of the course of performance doctrine are likely to include the clause in their contract. 75 Accordingly, the frequency with which NOM clauses are included by the parties in real-world contracts can indicate the intention of the parties regarding the course of performance doctrine.
B. The Theoretical Hypotheses
This Article hypothesizes that sophisticated parties are likely to include a NOM clause in their commercial contracts. A NOM clauseby requiring contract modifications to be made only in writing-has several significant organizational benefits for sophisticated parties, which were mostly overlooked in the theoretical debate over the desirability of the course of performance doctrine. 76 To begin with, documenting contract modifications in writing can assist sophisticated parties in systematic ex ante evaluation of the potential economic implications of the proposed written changes. 77 Such an evaluation might be particularly important for sophisticated parties since contract modifications may have significant financial ramifications for the parties. Contract modifications may terminate important rights afforded under the original agreement or add new substantial duties, which cannot be withdrawn unilaterally. 78 In addition, modifying a contract in writing allows the parties to refer back to the documented modifications in order to accurately and efficiently perform the modification after it was made. 79 Such written reference points might be particuexcludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded . . . .").
Cf. The Interpretation of International Contracts and the Use of Preambles
, supra note 67, at 273 (stating that the chances that a NOM clause will be enforced by US courts "is clearly sufficient to merit the inclusion of such a clause."); Schwartz & Scott, supra note 37, at 592 (arguing that an inference that the parties want modifications to be written is compelling "when the contract contains a term requiring modifications to be in writing.").
76. For the theoretical debate over the desirability of the course of performance doctrine, see Part II supra. larly beneficial for sophisticated parties who enter into many complex commercial contracts, 80 as these may have undergone many modifications throughout their long-term life cycles. 81 Likewise, written contract modifications can help the members of each party to refer back to the documented modifications in order to monitor the performance of the contractual modifications by the other party. 82 Moreover, the documentation of contract modifications in writing can assist sophisticated parties in ex post evaluation of whether their past modifications were efficient or wasteful. 83 In addition, notice of written contractual modifications can be easily sent to relevant stakeholders, such as shareholders, company directors, and investors, 84 as opposed to a non-written course of performance. Written contractual changes may also aid sophisticated parties in obtaining loans from banks, since banks may decide whether to approve loans based on written and updated contracts between the parties. 85 Q. 297, 298 (2005) 82. The Contract Changes Management Process, supra note 79, at 58 ("For the contract changes process, contract administration ensures that the new effort reflected in the contract change is performed by the contractor in accordance with the revised contract requirements."). 11 (Jan. 14, 2015) , https:// www.irs.gov/pub/irs-pdf/p583.pdf ("Records can show whether your business is improving, which items are selling, or what changes you need to make."); THE OPERATIONAL GUIDE, supra note 77, at 564 (explaining that contract managers are advised to "[m]ake sure [their contract] change control process reviews this type of change periodically to ensure [they] are not suffering cumulative effects . . . .").
Dep't of Treasury, Starting a Business and Keeping Records
84. See, e.g., Elizabeth Shepherd, Why Are Records in the Public Sector Organizational Assets?, 16 RECORDS MGMT. J. 6, 11 (2006) (stating that effective record management protects "the interests and rights of stakeholders . . . ."); Sprehe, supra note 79, at 298 ("Records ensure that an enterprise can . . . document its policies, decisions, and outcomes to stakeholders . . . ."); Record Keeping Guidance, OECD CTR. FOR TAX POLICY & ADMIN. 7, https://www.oecd.org/ctp/ administration/31663114.pdf (last visited Oct. 12, 2018) (explaining that keeping records allows businesses to "satisfy external auditors, company directors, shareholders, creditors, investors and other interested stakeholders that the records reflect a true and fair value of the business").
85. Record Keeping Guidance, supra note 84, at 7 ("On the basis of the financial documents and statements . . . banks decide whether to provide loans or other financial means . . . .").
Written contract modifications can also help the parties to protect themselves against lawsuits. 86 Such documentation provides evidence about the implementation and contents of a contractual modification. 87 Therefore, it may reduce the probability that a party will falsely testify in court that the parties modified the contract through their conduct. 88 In the same vein, written modifications-by serving as formal evidence-can assist a party to secure its legal rights and file a lawsuit against a party who breached a documented modification. 89 Lastly, the written modification can help the parties to settle disputes out of court. 90 An absence of a written record complicates litigation, as memories regarding past conduct may fade, and some employees involved in the conduct may now be former employees. 91 Given the significant benefits of modifying contracts in writing, it is not surprising that the contract management literature recommends documenting contract modifications in writing. 92 This Article therefore hypothesizes that commercial contracts between sophisticated parties will typically include a NOM clause, requiring contract modifications to be made only in writing.
In addition, this Article hypothesizes that contracts that include other "in-writing" clauses are more likely to include a NOM clause. In-writing clauses, as defined in this Article, are contractual clauses that require post-contractual actions of the parties, other than contract modification, to be made in writing. Relatively common examples of in-writing clauses are: (1) an anti-waiver clause, which states that any waiver of contractual obligations must be made in writing; (2) an anti-assignment clause, under which neither party may assign its contractual rights or obligations without the other party's written consent; and (3) a notices clause, which states that all notices under the agreement shall be in writing.
Given their nature, in-writing clauses reflect the parties' preference for written recordkeeping of all post-contractual actions, such as waiver, assignment, or notice. This Article assumes that if the parties indicate their preference for writing by utilizing in-writing clauses, they are more likely to utilize a NOM clause in their contract. This is because a NOM clause supports the parties' existing preferences for written recordkeeping, as reflected in the in-writing clauses. This Article proposes four hypotheses.
Hypothesis One (H 1 ): A NOM clause is more likely than not to appear in commercial contracts between sophisticated parties. Hypothesis Two (H 2 ): Contracts that include an anti-waiver clause are more likely to include a NOM clause than contracts without an anti-waiver clause.
Hypothesis Three (H 3 ): Contracts that include an anti-assignment clause are more likely to include a NOM clause than contracts without an anti-assignment clause.
Hypothesis Four (H 4 ): Contracts that include a notices clause are more likely to include a NOM clause than contracts without a notices clause.
C. Data
The sample of this empirical study is based on commercial contracts included as exhibits to filings with the SEC. 93 This study covers a fiveyear period from January 1, 2013 to January 1, 2018. The resulting final sample comprises 1,550 commercial contracts. These contracts were located via Westlaw's commercial law sample-agreement search engine. 94 The Westlaw sample-agreements database has contracts included in all SEC filings during the sample period. 95 The contracts analyzed in this study particularly survey Form 8-K filings with the SEC. Form 8-K includes information which is consid-ered to be material. 96 Generally put, a reasonable investor is likely to consider material obligations and rights to be "important in making an investment decision." 97 This information must specifically include the entry of the company into a "material definitive agreement." 98 This agreement provides for obligations or rights that are material to the filing company. 99 The commercial contracts examined in this study are highly heterogeneous and include the following: distribution, agency, consulting, management services, cooperation, independent contractor, marketing, licensing, financing, and manufacturing agreements. 100 The major types of contracts, as reflected in the contracts' titles, are shown in Table 1 The industries of the companies that filed these contracts with the SEC are also heterogeneous and include the following: advertising, agriculture, banking, beverage, biological products, business services, cosmetic, electricity, hotels and motels, management services, medical instruments, metal mining, patents, pharmaceutical, real estate, restaurant, software, television, transportation, and wholesale. 103 
D. Methodology
In order to locate contracts with a NOM clause, I took the following main steps: First, I conducted an in-depth review of the full text of 100 random commercial contracts in the sample. The purpose of this review was to identify the terms commonly associated with a NOM clause. Second, based on my in-depth review I conducted an online search, using Westlaw's Terms and Connectors search engine, for con-tracts containing terms commonly associated with a NOM clause. 104 This search included the following terms: ("modif! /s writ!") or ("amend! /s writ!"). 105 The "!" symbol was used to search for words with multiple endings, and the "/s" symbol was used to search for terms in the same sentence. 106 Contracts with a NOM clause were coded "1." Finally, in order to verify that the search results for terms commonly associated with a NOM clause were not overinclusive, I manually coded an audit of 100 random contracts which were coded "1." The audit was successful. 107 In order to locate contracts with in-writing clauses, I took the following steps for each type of in-writing clause: First, I conducted an in-depth review of the full text of 100 random commercial contracts in the sample in order to identify the terms commonly associated with inwriting clauses. Second, based on this review, I conducted an online search, using Westlaw's Terms and Connectors search engine, for contracts containing terms commonly associated with in-writing clauses. For example, to determine whether a contract included an anti-assignment clause, which requires written consent for an assignment, I searched via Westlaw's Terms and Connectors search engine for the term "assign! /s writ! /s consent." 108 Contracts with an in-writing clause were coded "1."
Finally, in order to verify that my search results for terms commonly associated with in-writing clauses were not overinclusive, I manually coded an audit of 100 random contracts which were coded "1." The audit was successful. 109
E. Results
Out of 1,550 contracts, 1,241 (80.06%) included a NOM clause and 309 (19.94%) did not include a NOM clause. An exact Fisher test was performed, 110 and it was statistically found that a NOM clause appears significantly more often than not (p < 0.001), 111 thus supporting H 1 . 112 The results also support H 2 -H 4 . 113 Table 2 shows the frequency and percentage of contracts with and without a NOM clause for each inwriting clause. In order to test for H 2 -H 4 , a basic exact Fisher test was performed. It showed a significant statistical relationship between each of the explanatory variables (the anti-waiver, anti-assignment, and notices clauses) and the outcome variable NOM clause (p < 0.001 for all three explanatory variables). In addition, the results of logistic regression models-with a NOM clause as the outcome variable and the anti-waiver, anti-assignment, and notices clauses as the explanatory variables-were examined. First, I constructed a univariate model to test hypotheses H 2 -H 4 and to obtain crude odds ratios (OR), 114 113. See supra Part III.B ("Hypothesis Two (H2): Contracts that include an anti-waiver clause are more likely to include a NOM clause than contracts without an anti-waiver clause. Hypothesis Three (H3): Contracts that include an anti-assignment clause are more likely to include a NOM clause than contracts without an anti-assignment clause. Hypothesis Four (H4): Contracts that include a notices clause are more likely to include a NOM clause than contracts without a notices clause.").
114. The OR signifies the odds that an outcome will happen given a specific exposure, compared to the odds of that outcome happening without the same exposure. See, Magdalena Szumi-associated with 21.9 (95% CI: 13.5, 38.2) greater odds of including a NOM clause; the ORs and 95% CIs for anti-assignment and notices clauses were 9.8 (6.7, 14.8) and 6.2 (4.8, 8.2), respectively (p < 0.001 for all three tests). These results are indicated in Table 3 . H 2 -H 4 are therefore supported. 115 In addition, an additive multivariate model was fitted containing all three clauses-anti-waiver, anti-assignment and notices-additively in the model. The results in Table 3 indicate some effect attenuation for all clauses, but all estimates are still highly significant (p < 0.001). Notes: All estimates are statistically significant (p < 0.001), N = 1550. Crude odd rate (OR) and confidence interval (CI) at 95%.
IV. DISCUSSION AND NORMATIVE IMPLICATIONS
The results of this empirical study indicate that most sophisticated parties to commercial contracts resent the course of performance doctrine. The study shows that a clear majority (80.06%) of commercial contracts filed with the SEC have a NOM clause, requiring modifications of the contract to be made only in writing.
One major legal implication of these results is the need to modify the default modification rules currently governing commercial contracts between sophisticated parties. Due to the fact that most of these contracts contain a NOM clause, the default rules should align with the majority's preferences. Specifically, the default rules should mandate that modifications to commercial contracts must be made only in las, Explaining Odds Ratios, 19 J. CAN. ACAD. CHILD ADOLESCENT PSYCHIATRY 227, 227 (2010) .
115. In addition, a basic exact Fisher test was performed. It also showed a statistical relationship between each of the explanatory variables (anti-waiver, anti-assignment, and notices clause) and the outcome variable NOM clause (P<0.001 for all three explanatory variables).
writing, while also prohibiting any and all modifications by way of non-written course of performance.
Those desiring to opt out from the new default modification rules presented are the minority of parties to such contracts. By mirroring the majority's preferences, the law would reduce the financial expenditure of most sophisticated parties on transaction costs associated with commercial contracts. This would, in turn, create a system where only the minority will have to negotiate and draft anti-NOM clauses that state inter alia, that the contract "may be modified by non-written course of performance." Such an innovative legal reality will reduce transaction costs for most parties, as they will no longer have to negotiate and draft NOM clauses.
One could argue that the results of this study are severely limited if the NOM clauses in the sample are mere boilerplates, i.e., the NOM clauses in the sample contracts were included by the parties without any actual intent. There are several reasons why this is an unlikely scenario.
First, the sample used in this empirical study comprises contracts included as exhibits to Form 8-K filings with the SEC. Companies file the Form 8-K to report material corporate events, a subset of which is "material definitive agreements." 116 Per the SEC, material definitive agreements are ones that provide for obligations or rights that are material to the SEC filing company. 117 Since the contracts comprising the sample are material to the registrant, i.e., the filing company, it is likely "that they receive [d] care and attention during negotiation and drafting" from company employees, including in-house counsel, as well as qualified outside attorneys. 118 Second, the sample in this study comprises only commercial contracts in which one of the parties is a sophisticated entity that is legally obligated to report to the SEC. These companies usually have more than $10 million in assets and their securities are held by more than 500 owners. 119 Given the level of screening and qualification standards required of sophisticated SEC filing companies, it is plausible that the counterparties to the sample commercial contracts included in this study are relatively sophisticated business entities as well. Crucially, this sample does not include commercial contracts between non-sophisticated parties nor non-commercial contracts, such as employment and consumer agreements. By that the sample assures, with a potential slight margin of error, that the NOM clauses observed in this data set were understood and freely agreed on by both parties. 120 Third, the empirical results obtained indicate that the NOM clauses included in the sample contracts are not random boilerplates. More specifically, the results show that contracts containing fundamental inwriting clauses, such as an anti-waiver clause, an anti-assignment clause, and a notices clause, are significantly more likely to include a NOM clause than contracts without such in-writing clauses. 121 
CONCLUSION
This Article empirically examines the frequency with which anticourse of performance clauses are included in commercial contracts between sophisticated parties. This Article empirically demonstrates, by analyzing actual commercial contracts, that sophisticated parties to commercial contracts are likely to resent the application of the course of performance doctrine by the courts. The study further shows that the inclusion of an anti-course of performance clause by most parties is not arbitrary. The inclusion of clauses that are related to an anticourse of performance clause, such as anti-waiver, anti-assignment, or notices clauses, is significantly associated with the inclusion of an anticourse of performance clause.
While this study focuses on commercial contracts between sophisticated entities, there is room for further empirical research on the intentions of the parties regarding the course of performance doctrine. This study can be expanded upon by empirically investigating the preferences of non-sophisticated parties to commercial contracts and to non-commercial contracts.
